CaseGlai§-4v494(Q0O4I2aettilH8ntBdic?iSe^BD*Fil«a^mimigPata^ MHfefapi© #: 833 


IN THE UNITED STATES DISTRICT COURT EOR THE 
DISTRICT OE SOUTH DAKOTA 

UNITED STATES OE AMERICA, ) 

) 

Plaintiff, ) 

) 

V. ) CASE NO. 19-4121 

) 

MICHAEL J. POTTEBAUM, also known as Mike ) 

Pottebaum; PAMELA H. POTTEBAUM, also ) 

known as Pam Pottebaum; and ) 

UNION COUNTY, SOUTH DAKOTA, ) 

) 

Defendants. ) 

COMPLAINT 

Plaintiff United States of America brings this civil action to reduce to judgment unpaid 
federal income tax assessments made against defendant Michael J. Pottebaum and enforce 
federal tax liens on the real property described in Count II of this complaint. 

JURISDICTION and VENUE 

1. This Court has jurisdiction over this action pursuant to § 7402(a) and 7403 of the 
Internal Revenue Code (26 U.S.C.) and 28 U.S.C. §§ 1340 and 1345. 

2. This action is brought at the direction of a delegate of the Attorney General of the 
United States and with the authorization and at the request of the Chief Counsel of the Internal 
Revenue Service, a delegate of the Secretary of the Treasury, pursuant to 26 U.S.C. §§ 7401 and 
7403(a). 

3. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1396 because the 
individual defendants reside in this district. 
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PARTIES 

4. Plaintiff is the United States. 

5. Defendant Miehael J. Pottebaum is a resident of South Dakota, and has an address at 
594 East Sawgrass Trail, Dakota Dunes, Union County, South Dakota. 

6. Defendant Pamela H. Pottebaum is a resident of South Dakota, and has an address at 
594 East Sawgrass Trail, Dakota Dunes, Union County, South Dakota. 

7. Union County, South Dakota is named as a defendant to Count II of the eomplaint, 
pursuant to 26 U.S.C. § 7403(b), because it may claim an interest in the real property on which 
the United States seeks to enforce its tax liens. 

Defendants Michael J. and Pamela H. Pottebaum’s Income Tax Assessments 


8. Michael J. Pottebaum and Pamela H. Pottebaum jointly filed their 2004, 2005, 2006, 
2007, and 2009 federal income tax returns. 

9. On the dates specified below, a delegate of the Secretary of the Treasury made 
assessments of federal income tax, penalty, and interest against Michael J. Pottebaum and 
Pamela H. Pottebaum for the years and in the amounts hereinafter indicated: 


Tax 

Year 

Dates 

Assessment 

Tax 

Assessed 

Penalty 

Assessed 

Interest 

Assessed 

2004 

08/01/2005 

$ 88,113.88 

$ 2,080.98 

$ 1,497.03 


10/01/2018 



$ 54,882.44 

2005 

05/22/2006 

$ 90,338.80 

$ 3,820.80 

$ 573.43 


10/01/2018 



$ 54,786.03 

2006 

07/30/2007 

$ 73,748.28 

$ 3,912.44 

$ 1,392.42 


07/11/2011 

$ 71,984.77 

$ 7,198.48 


2007 

08/04/2008 

$ 43,389.71 


$ 89.63 
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04/20/2009 

$ 5,235.13 

$ 1,073.26 



07/18/2011 

$ 82,573.57 

$16,514.71 


2009 

11/15/2010 

$ 16,406 




07/29/2013 

$ 13,559 

$ 2,999.80 

$ 1,905.72 


10. The IRS gave notices of the assessments described in paragraph 9 above, and made 
demands for payment to Michael J. Pottebaum and Pamela H. Pottebaum on or about the dates of 
the assessments. 

Michael J. and Pamela H. Pottebaum Acquired the Subject Property 

11. By warranty deed dated June 15, 2011, and recorded with the Union County, Elk 
Point, South Dakota Register of Deeds Office on July 13, 2011, Michael J. Pottebaum and 
Pamela H. Pottebaum acquired real property located at 594 East Sawgrass Trail, Dakota Dunes, 
South Dakota 57049 from Kenneth B. Mouw. The real property has a legal description as 
follows: 


Eot Thirty-three (33) in Dakota Dunes Golf Course 
5* Addition in Dakota Dunes, Union County, 

South Dakota, according to the recorded plat thereof. 

Defendants Michael J. and Pamela H. Pottebaum’s Chapter 7 Bankruptcies 

12. On December 5, 2013, Michael J. Pottebaum filed a Chapter 13 bankruptcy case. In 
re Michael J. Pottebaum (Case No. 13-02030 N.D. Iowa), which was converted to a Chapter 7 
case on June 10, 2014. 

13. Michael J. Pottebaum commenced an adversary proceeding in connection with his 
bankruptcy matter, seeking a determination that his federal income tax debts for the 2004, 2005, 
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2006, 2007, and 2009 tax years are dischargeable. See Pottebaum v. United States (Adversary 
No. 14-09067 N.D. Iowa). Docket Entry No. 1. 

14. On August 3, 2016, the bankruptcy court entered judgment in the adversary 
proceeding, in accordance with a stipulation, excepting Michael J. Pottebaum’s 2004, 2005, 

2006, 2007, and 2009 federal income tax liabilities from discharge pursuant to 11 U.S.C. 

§ 523(a)(1)(C). Docket Entry No. 47. 

15. The bankruptcy court’s judgment also stated that the pre-petition penalties relating to 
Michael J. Pottebaum’s nondischargeable federal income tax liabilities are dischargeable under 
11 U.S. C. § 523(a)(7)(B). ECE Doc. No. 47. 

16. Michael Pottebaum’s bankruptcy discharge of pre-petition penalties had no effect on 
the liens relating to those penalties because the IRS filed pre-petition notices of federal tax lien. 

11 U.S.C. § 522(c)(2)(B). The liens for the pre-petition penalties survived the discharge. Id 

17. The ten-year statutory period for collecting Michael Pottebaum’s 2004, 2005, 2006, 

2007, and 2009 federal income tax liabilities was suspended during the pendency of his 
bankruptcy proceeding and for six months thereafter. 26 U.S.C. §§ 6502(a) and 6503(h)(2). 

18. On July 15, 2014, Pamela Pottebaum filed a Chapter 7 bankruptcy case. In re Pamela 
J. Pottebaum , (Case No. 14-01100 N.D. Iowa). 

19. Pamela Pottebaum filed an adversary proceeding in connection with her bankruptcy 
matter, seeking a determination that her federal income tax debts for the 2004, 2005, 2006, 2007, 
and 2009 tax years are dischargeable. See Pottebaum v. United States (Adversary No. 14-09066 
N.D. Iowa). Docket Entry No. 1. 
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20. On November 13, 2015, the bankruptcy court entered judgment in the adversary 
proceeding, in accordance with a stipulation, discharging Pamela Pottebaum’s 2004, 2005, 2006, 
2007, and 2009 federal income tax liabilities under 11 U.S. C. § 727(a). Docket Entry No. 23. 

21. Pamela Pottebaum’s bankruptcy discharge of her 2004, 2005, 2006, and 2007 federal 
income tax liabilities had no effect on the liens relating to those tax liabilities because the IRS 
filed pre-petition notices of federal tax lien. 11 U.S.C. § 522(c)(2)(B); 26 U.S.C. § 6322. 

Docket Entry No. 23. The liens for the 2004, 2005, 2006, 2007, and 2009 federal income tax 
liabilities survived the discharge. Id 

22. The ten-year statutory period for collecting against the liens relating to Pamela 
Pottebaum’s 2004, 2005, 2006, 2007, and 2009 federal income tax liabilities was suspended 
during the pendency of her bankruptcy proceeding and for six months thereafter. 26 U.S.C. §§ 
6502(a) and 6503(h)(2). 

COUNT I - Reduce Michael J. Pottebaum’s federal income tax assessments to judgment 

23. The allegations contained in paragraphs 1-5 and 8-22 above are incorporated herein. 

24. As of April 12, 2019, the unpaid balances for Michael J. Pottebaum’s 2004, 

2005, 2006, 2007, and 2009 federal income tax liabilities, including interest and without 
penalties discharged in bankruptcy, are as follows: 


Tax Year 

*Balance of 
Eiability as of 

July 8, 2019 

2004 

$ 91,384.79 

2005 

$132,871.30 

2006 

$218,582.61 
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2007 

$148,859.28 

2009 

$ 19,278.30 

TOTAL 

$610,976.28 


*This balance, as of July 8, 2019, includes assessments, payments, credits, lien and collection 
fees, and accrued statutory interest (which compounded daily on the entire unpaid balance from 
the date of the assessments through July 8, 2019). Interest and other statutory additions have 
accrued and will continue to accrue thereafter. 

25. Despite the notices and demands described in paragraph 10 above, Michael J. 
Pottebaum failed to pay the amounts he owes for tax years 2004, 2005, 2006, 2007, and 2009 
described in paragraph 24 above. 

26. By reason of the foregoing, Michael J. Pottebaum is liable to the United 

States in the amount of $610,976.28, plus interest and other statutory additions that have accrued 
and will continue to accrue thereon from July 8, 2019. 

WHEREFORE, the United States requests entry of judgment in its favor on Count I as 
follows: 

(a) that the Court enter judgment in favor of the United States and against Michael J. 
Pottebaum for $610,976.28, plus interest and other statutory additions that have accrued and will 
continue to accrue thereon after July 8, 2019, until the judgment is paid; and 

(b) that the Court award the United States its costs and such other and further relief as the 
Court deems just and proper. 

COUNT II -Lien Enforcement 

Attachment of Federal Tax Liens and Filing of Notices of Federal Tax Liens 

27. The allegations contained in paragraphs 1 through 26 above are incorporated herein. 
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28. As a result of the assessments described in paragraph 9 above, as well as the notices 
of assessments, demands for payment, and subsequent failures to pay, federal tax liens arose, 
pursuant to 26 U.S.C. §§ 6321 and 6322, in favor of the United States on the dates of each of the 
assessments and attached to all property and rights to property then belonging to Michael J. and 
Pamela H. Pottebaum, including their interest in the real property described in paragraph 11 
above, as a matter of law. 

29. A delegate of the Secretary of the Treasury filed notices of federal tax liens relating 
to Michael J. and Pamela H. Pottebaum’s 2004, 2005, 2006, 2007, and 2009 federal income tax 
years with the Union County, Elk Point, South Dakota Register of Deeds Office on the dates 
listed below: 


Tax Year 

Date NFTL Filed 

Date NFTL Refiled 

2004 

August 20, 2012 

September 16, 2014 

2005 

April 3, 2008 

October 13, 2015 

2006 

April 3, 2008 

June 11, 2013 

September 26, 2016 

2007 

June 15, 2009 

June 11, 2013 


2009 

September 23, 2013 



30. The federal tax liens referred to in paragraph 29 above may be enforced against the 
subject property and the subject property may be sold. 

WHEREFORE, the United States respectfully requests this Court to enter judgment in its 
favor and against all other parties to this action on Count II of its complaint as follows: 
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A. Declare that the federal tax liens are valid and subsisting liens that attach to all 
property and rights to property of Michael J. Pottebaum and Pamela H. Pottebaum as 
of the dates of the respective assessments made against them; 

B. Declare that the federal tax liens attached to the real property described in paragraph 
11 above; 

C. Order that any defendant claiming an interest in the real property described in 
paragraph 11 above superior to the federal tax liens affirmatively demonstrate their 
interest; 

D. Order that the federal tax liens be enforced, that the real property described in 
paragraph 11 above be sold in a judicial sale according to the law, free and clear of 
any right, title, lien, claim, or interest of any other lien holders, and that the proceeds 
of the sale be distributed to the parties in such amounts as this Court determines; and 

E. That this Court award the United States such other relief as is just and equitable, 
including awarding the United States its costs. 


RONALD A. PARSONS, JR. 

United States Attorney 

RICHARD E. ZUCKERMAN 

Principal Deputy Assistant Attorney General 

Tax Division 

/s/ LaQuita Taylor-Phillips 

LaQuita Taylor-Phillips, Trial Attorney 

Tax Division, U.S. Department of Justice 

Post Office Box 7238, Ben Prank!in Station 

Washington, D.C. 20044 

Telephone: (202) 305-7945 

Pacsimile: (202) 514-6770 

Email: LaQuita.Taylor-Phillips @usdoj .gov 
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